ik e Building Trades Defend Prevailing Wage in Senate |mmi- NE
* * gration Reform Bill (S.2611) Hearing—the AFL-CIO’'s BCTD |
MADE told the_ House E_ducati_on/Worqurce Subcommittee on Workforce | )
IN THE USA Protections that including prevailing wage rates as a wage floor for )

FINISHING LEGISLATIVE/REGULATORY UPDATE

CONTRAGTORS

ASSOCIATION (SEPTEMBER 2006)
BUSINESS | SSUES

WE WON—A MAJOR VICTORY! H.R.4: PENSION PROTECTION ACT—thishill, signed by
the President, became Public Law 109-280 on August 17. In passing this legislation, Congress was able to find
away to balance funding promises to employees in away that would not create undue burdens for employers
(e.g., excise tax burdens that the IRS could have imposed on the employers who contributed to under-funded
pension plans). For asummary of the law’s major provisions, see the following page.

Labor Day °* |RSProvidesGuidanceon Modificationsunder P.L.109- resssvssesesss
. 280—in Natice 2006-75, the IRS provided composite corporate l.\h )

bond rates necessary for computing pension plan funding require-  |&
ments under P.L. 109-280. This notice providesguidance regard- | u r uy

|
|
: ) : l
ing any pre-2008 funding requirements. | ]

Immigration: the Construction Industry Faults Proposed DHSGuidance —numerous associa-
tions within the construction industry told the Department of Homeland Security (DHS) that its proposed
guidance to make it easier for employersto comply with legal hiring requirements (to include how to reply to
“no-match” letters from the Social Security Administration) isinadequate, unclear, costly, and impractical.
The group commented that employers must not only be aware of employment digibility requirements, but also
careful of not violating antidiscrimination laws, document abuse laws, and wage reporting laws. In addition, in
such a system, correction of computer errors could take more than the required 14-60 day turnaround time.

Immigration: Heritage Foundation Says M andatory Employee Verification Will Not Wor k—the
Heritage Foundation (HF), a conservative think tank, argues that the requirement for employers to el ectronic-
ally verify the work eligibility of their employees via the DHS s“Basic Pilot” electronic verification system
would not work becauseit would not stop undocumented workers from obtaining jobs. In its opinion, as well
asthe U.S. Chamber of Commerce, the system would not identify impostors or stop unauthorized workers from
creating fal se documentation, nor would it hinder some employers from illegally hiring unauthorized workers.

GAO Recommends I ncreasing Unemployment I nsurance Taxes on Constr uction—a GAO study
has proposed measures to change how states assess unemployment insurance taxes because their data shows
that construction consistently pays less in taxes than the amount of benefitsits laid-off workers receive.

LABOR ISSUES

temporary foreign guest workerswould in fact protect U.S. workers — eovecr wossess now
from employers who would otherwise replace them with foreign workers willing to work for lower wages. It
also pointed out that such awage rate provision follows atradition in immigration law dating back to the 1950s.

Hispanic Fatalities Reach Record High—the Bureau of Labor Statistics announced that the highest
recorded number of Hispanic worker fatalities since 1992 contributed to atotal of 5,702 fatal work injuries
reported nationwide in 2005. Fatalities involving foreign-born Hispanics reached a series high in 2005, rising
to 625 fatalities, up from 596 in 2004. Construction suffered the most fatalities in the following descending
categories: highway accidents, falls, struck by objects, homicides/suicides, and exposure to harmful substances
or environments.

Allowing Comp Time Could Create Problems—the Congressional Research Servicein its recent report,
“Compensatory Time vs Cash Wages: Amending the Fair Labor Standards Act,” said that if this act were to be
amended to allow private sector employersto offer comp time off to workersin lieu of overtime pay for extra
hours worked, it could lead to bureaucratic difficulties for the DOL, aswell asincreased litigation.



INTRODUCTION

On August 17, 2006, President Bush signed the Pension Protection Act of 2006 which became Public Law 109-
280. Theinformation below summarizesits key provisions, most of which will take effect in 2008. Thelaw:

REVISED FUNDING REQUIREMENTS

(1) alows new plan liabilities, due to benefit increases and changes in actuarial assumptions, to be amortized over
15 years (half the time previously allowed) and alows short-term benefits, such as the 13" checks, to be funded by
the time they are fully paid out; (2) gives multiemployer plans with funding problems 10 to 15 years to improve
their funding status (NOTE: T o qualify a plan will have to adopt a program to correct the funding problems and
avoid the deficiency); (3) eliminates the punitive IRS excise tax for employersin plans with an accumul ated
funding deficiency; however, plans with funding problems are required to improve their funding percentage; (4)
raises one of the limits on deductions for employer contributions to 140% of current liability (up from 100%); and
(5) diminates the combined deduction limit that restricts employer contributionsto a defined contribution plan if
the pension plan costs approach or exceed 25% of the covered employees’ pay.

NEW DISCLOSURE REQUIREMENTS

(1) expands the information that multiemployer plans must provide to stakeholders; (2) transforms the annual
funding notice (currently provided to participants, employers, unions, and government agencies)—it will have to
be sent out by 120 days after the end of the plan year (instead of up to 11-1/2 months after the year ends), as well
as include much moreinformation. (NOTE: The reported plan funded level will be based on the calculations done
for minimum funding, and not the more conservatively figured current liability called for in the current notice.);

(3) enables plan participants to review on the Internet the DOL’ s basic datafrom their plans annual reports; (4)
requires plansto provide certain materials (e.g., financial reports, actuarial reports, and “sensitivity testing”) to
employers and participants, upon request; and (5) requires additional disclosures from financially troubled plans.

PLANSWITH FUNDING PROBLEMS

(1) requiresall plansto actively review projections of their funding financial status at least annually; and

(2) requires these plans to take the following actions. if the actuary’ s projections reveal an emerging funding
problem, a plan will be classified as being in either the “endangered status’ (“yellow zone” —less than 80%
funded) or “critica status” (“red zone”—Iless than 65% funded); in either case, the trustees/bargaining parties will
be required to take specific actions (e.g., “ yellow zone” —devel op a Funding Improvement Plan and “red zone” —
develop a Rehabilitation Plan). (NOTE: “red zone” plans will have new tools available to trustees to remedy the
situation (e.g., the ability to reduce or eliminate early retirement subsidies). Plansin this zone also could not pay
lump sums, cut back benefits of people who retired before being notified of the plan’s critical status [other than
rolling back recent benefit increases], or ater core retirement benefits payable at normal retirement age.)

OTHER CHANGES

(1) makes permanent the increasesin Section 415 limits adopted in the Economic Growth and Tax Relief
Reconciliation Act (2001), as well as the other benefitsrelated changesin that law which were scheduled to expire
at the end of 2010; (2) requires a study on the effect of the changes with areport due no later than December 31,
2011, which will include the effect of the law on the financial status of small employers. (NOTE: The law sunsets
December 31, 2014, except that funding improvement, rehabilitation plan, and amortization schedules in effect at
the time of the sunset will continue.); and (3) makes technical changesin withdrawal liability rules.

CONCLUSION

For multiemployer pension plans, pension reform will challenge the trustees/bargaining partiesto identify and
correct funding issues in time to prevent further plan deterioration and stabilize the plans finances. Most will
benefit from starting the analysis even before the law officially goes into effect.

(DISCLAIMER: Aswith all issuesinvolving the interpretation or application of laws and regulations, plan
sponsors should rely on their local attorney’s advice.)
2



109™" CONGRESS: 2"° SESSION

SUMMARY OF BUSINESS & LABOR ISSUES (2006)
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| Bill Frigt Harry Reid Mitch McConnell Richard Durbin
Senate Senate Senate Senate
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BILLSSIGNED INTO PUBLIC LAW

e Deficit Reduction Act of 2005 (S.1932/Gregg [R-NH] and H.R.4241/Nussle [R-1 A])—included
provisions that would increase employers’ premiums to the Pension Benefit Guaranty Corporation (PBGC).
The Senate' s proposal would increase premiums for multiemployer insurance programs from $2.60 per
participant to $8.00. Premiums would be indexed to wage inflation. S.1932 does not provide the PBGC with
discretion to raise premiums; however, H.R.4241 provides discretionary authority to increase premiums up to
20%/year. Status: S.1932/H.R.4241—Signed by the President and became Public Law 109-171. ECA
Position: FCA supported this legidlation.

e Multiemployer Plan Funding and Deduction Reform Act of 2005 (S.1825/Santorum [R-PA])—
would amend the Employee Retirement Income Security Act of 1974 and the Internal Revenue Code of 1986 to
revise the funding and deduction rules for multiemployer defined benefit plans. Santorum’ s bill would impose
funding disciplines on multiemployer pension plans while giving them more tools to reach targeted funding
level goals under areasonable timetable. Provisions would increase the deductibility limit from 130% to 140%
of plans’ unfunded current liability and would include additional withdrawal liability reform. Status Referred
to the Finance Committee. FCA Position: FCA supportsthis|egislation either as a stand-alone bill or as an
amendment to S.1783, bringing it more in line with the Codlition’s proposal.

e Pension Protection Act of 2005 (H.R.2830/Boehner [R-OH])—would amend the Employer Retirement
Income Security Act of 1974 (ERISA) and the Internal Revenue Code of 1986 to reform the pension funding
rules. Provisions: The bill would change the amortization schedule for multiemployer plan benefit amend-
ments from 30 to 15 years and increase the maximum deductible limit to 140% of current liability, providing
additional funding flexibility for plans each year. Under the bill’s multiemployer provisions, a structure would
be established for identifying troubled plans that would provide appropriate triggers for determining when plans
are underfunded, and quantifiable benchmarks for measuring a plan’ s funding improvement. The bill would
also provide a mechanism to assess the financia health of certain multiemployer pension plans and separate
them into two categories. plans between 65-80% funded would be “yellow zong” plansin immediate financial
danger, and plansthat are less than 65% funded would becritical “red zone” plans that require trustees to
devel op arehabilitation proposal to exit the red zone within 10 years. In addition, plans would have to provide
sufficient and timely notice to workers, contributing empl oyers, unions, employer bargaining representatives, as
well asthe PBGC, IRS, and DOL that the plan isin reorganization. Status: Passed in the House, received in
the Senate, and placed on Senate L egislative Calendar under General Order Calendar #357—undergoing
Senate/House Conference Report action. ECA Position: FCA'’s position is broadly consistent with H.R.2830,
but recommends essential changes to some of its multiemployer plan provisions. Aswritten, thisbill smply
levies too many stringent, inflexible, and costly requirements on “yellow zone” under-funded plans and does
not alow trusteesto go far enough in restructuring severely under-funded plans. Many concerns must be
addressed during the Congress-ional markup sessions for the FCA to fully support it: faster funding of benefit
increases; elimination of funding barriers created by current law deduction limits; greater funding discipline
and benefit restrictions for plansin “yellow zone”; additional employer contributions/tools for the
trustees/bargaining parties of plansin “red zone” to alow them to bring assets and liabilities into balance, while
temporarily protecting employers from potentially devastating, extra-contractual contributions/excise taxes that
could trigger bankruptcies and, eventually, plan terminations, transferring liabilitiesto the PBGC, and drastic
reductionsin participant benefits; true access to existing IRS relief procedures; increased disclosure
requirements; and provisions to modernize and streamline withdrawal liability rules.
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e Pension Security and Transparency Act of 2005 (S.1783/Grassley [R-1 A])—would amend the
Employee Retirement Income Security Act of 1974 and the Internal Revenue Code of 1986 to reform the
pension funding rules. Status Passed in the Senate and message on Senate action sent to the House;
undergoing Senate/House Conference Report action. ECA Position: FCA supports this legislation.

(NOTE: H.R.2830/S.1783 became H.R.4 which was signed by the President and became Public Law 109-280.)

BILLSSTILL AWAITING CONGRESSIONAL ACTION: ISSUES
BID-SHOPPING
e Construction Quality Assurance Act of 2005 (H.R.2834/K anjor ski [D-PA])»—would assure quality and best

value on Federal construction projects by prohibiting the practice known as bid shopping. Status: Referred to
House Committee on Government Reform. FCA Position: FCA favors anti-bid shopping legidation.

DAVISBACON/PREVAILING WAGES

¢ Cleanup and Reconstruction Enhancement (CARE) Act (S.1817/DeMint [R-SC])}—would automatically
suspend for one year federal prevailing wage rules under the Davis-Bacon Act in nationa disaster areas.
Status: Referred to the Committee on Health, Education, Labor, and Pensions. ECA Position: The FCA
opposes this legidation.

e Davis-Bacon Enforcement Act of 2005 (H.R.4329/Andr ews [D-NJ])—would amend the Davis-Bacon Act to
provide that a contractor under that Act who has repeated violations shall have its contract with the United
States cancelled and be ineligible for other government contracts for 10 years. Status Referred to the
Committees on Government Reform/Education and the Workforce. ECA Position: FCA supports this bill.

HEALTH CARE

Asbestos

e Ashestos Compensation Fairness Act of 2005 (H.R.1957/Cannon [R-UT])—would provide for the fair and
efficient judicial consideration of personal injury and wrongful death claims arising out of asbestos or silica
exposure to ensure that individual s who suffer impairment, now or in the future, from illnesses caused by
exposure to asbestos or silica receive compensation for their injuries. Thisbill requires as an essential ement
of anonmalignant asbestos or silicaclaim that there be evidence of aphysical impai rment to which asbestos or
silica exposure was a substantial contributing factor. It also requires that the evidence relating to physical
impairment comply with the AMA Guides to the Evaluation of Permanent Impairment. Status: Referred to
the House Judiciary Committee. ECA Position: FCA viewsthislegidation as limited in its scope to the
application of medical criteria only and supports the more comprehensive asbestos claims legislation (S.852
and H.R.1360) pending in Congress.

o FAIR Act of 2005: Asbestos Claims Bill (S.852/Specter [PA-R] and H.R.1360/Kirk [R-1L])»—would create
afair and efficient system to resolve claims of victimsfor bodily injury caused by asbestos exposure. S.852
Status: Motion to waive the Budget Act with respect to measure made in the Senate defeated; and H.R.1360
Status: Referred to numerous committees and subcommittees. ECA Position: FCA favors legidlation that
compensates employees for on-the-job bodily injury/iliness, but only if the legislation claim’s criteriaare fair to
both employersemployees and the funding sourceis sufficient to handle al claims submitted by the victims.

Small Business Health Plans

e Health Insurance Marketplace M oder nization and Affordability Act of 2005 (S.1955/Enzi [R-WY])}—
would amend Title | of the Employee Retirement Security Act of 1974 and the Public Health Service Act to
expand health care access and reduce costs by creating small business health plans and modernizing the health
insurance marketplace, but with state oversight. Status Cloture motion rejected on 5/11/06. ECA Position:
FCA favors legidiation that helps small businesses.
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Small Business Health Fairness Act (S.406/Snowe [R-ME] and H.R.525/Johnson [R-T X])—would amend
Title | of the Employee Retirement Income Security Act of 1974 to improve access and choice for entrepren-
eurs with small businesses with respect to medical care for their employees (i.e., federally certified association
health plans), exempted from state regulation. S.406 Satus: Referred to the Senate Health, Education, Labor,
and Pensions Committee and H.R.525 Status Passed in the House and received in the Senate. ECA Position:
FCA withholds its position pending further investigation into AHPs and their governance under state laws.

IMMIGRATION

Border Protection, Antiterrorism, and Illegal Immigration Control Act of 2005 (H.R.4437/Sensen-
brenner [R-WI])—would amend the Immigration and Nationality Act to strengthen enforcement of the
immigration laws and to enhance border security. This act would require employers to electronically verify the
work eligibility of al their workers within six years and would more than double employers' penalties for
hiring undocumented workers. This bill does not include a guest-worker provision. Status: Passed in the
House, received in the Senate, and referred to the Judiciary Committee. FCA Pasition: FCA appreciates the
efforts to strengthen border security and enforce immigration laws, but this bill with no guestworker program
does not address the construction industry’ s current and future economic and labor needs. Also, requiring
employers to perform a blanket review of every single employee is unnecessarily cumbersome, particularly on
small businesses, and with the threat of uncapped and increased penalties.

Compr ehensive Enfor cement and | mmigration Reform Act of 2005 (S.1438/Cornyn [R-T X])—would
tighten enforcement of immigration law and create a new guestworker program. Status: Referred to the
Senate Judiciary Committee. ECA Position: FCA favors legidation that not only addresses border security
and immigration issues, but also the constructionindustry’s current and future economic and labor needs.

Comprehensive Immigration Reform Act of 2006 (S.2611/Specter [R-PA])»—would provide border security
and workplace enforcement, a guest-worker program, and a three-tiered system for dealing with the 11-12M
illegal immigrantsaready inthe U.S. Status. Passed in the Senate and will undergo Senate/House Conference
Report action. ECA Position: FCA favorslegislation that not only addresses border security and immigration
issues, but aso the construction industry’s current and future economic and labor needs.

Secure America and Orderly Immigration Act (S.1033/McCain [R-AZ] and H.R.2330/K olbe [R-AZ])—
undocumented workers seeking permanent legal status would be required to pay a $2,000 fine and wait 6 years
to apply for green cards. It a'so would require future guest workers to return to their home countries when
work visas expire. Status S.1033—Referred to the Senate Judiciary Committee and H.R.2330—Referred to
several House committees/subcommittees. ECA Position: FCA favors legidation that not only addresses
border security and immigration issues, but also the construction industry’ s current and future economic and
labor needs.

Securing America’sBorders Act (S.2454/Frist [R-TN]—would amend the Immigration and Nationality Act
to provide for comprehensive reform. It would provide for increases in the number of federal immigration
enforcement-related positions and technological assets for use along the borders, as well as provide for border
control facilities construction, land border port of entry construction and improvements, border patrol check-
points, and fencing, barrier, and road construction and improvements in the Y umaand Tucson sectors. Status:
Considered by the Senate for floor action; cloture on the bill not invoked in the Senate. ECA Position: FCA
favors legidlation that not only addresses border security and immigration issues, but aso the construction
industry’s current and future economic and labor needs.

LABOR

Employee Free Choice Act (S.842/Kennedy [D-MA] and H.R.1696/Miller [D-CA])—would require the
National Labor Relations Board to certify a union when a majority of workers have signed authorization cards
naming the union astheir bargaining representative. The bill would al so provide for first contract mediation
and arbitration, if acontract is not reached (90 days), and increase penalties for employers who violate the law
when employees attempt to organize or obtain afirst contract. S.842 Satus: Referred to the Committee on
Health, Education, Labor, and Pensions, and H.R.1696 Status Referred to the Subcommittee on Employer-
Employee Relations. FECA Position: FCA supports this legidation.
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Government Labor Neutrality Act of 2005 (H.R.1248/Johnson [R-T X])—would amend the National Labor
Relations Act (NLRA) to prevent government agencies from requiring or prohibiting construction industry
employers to enter into agreements with labor organizations. The language would cover construction, painting,
ateration, or repair work. Status: Referred to the House Education and the Workforce Committee
(Subcommittee on Employer-Employee Relations). ECA Position: FCA opposes legidation that attempts to
eliminate project labor agreements.

Government Neutrality in Contracting Act (H.R.1449/Sullivan [R-OK])—would codify Executive Order
13202, issued by President Bush on 2/17/01, restricting the use of project labor agreements on federally assisted
construction projects. Status Referred to the Committee on Government Reform. ECA Position: FCA
opposes legidlation that attempts to eliminate project labor agreements.

National Right-To-Work Act (S.370/Lott [R-M §] and H.R. 500/Wilson [R-SC])—would preserve/protect
the free choice of individua employees to form, join, or assist labor organizations, or to refrain from such
activities (S.370) and would repeal provisions of the NLRA that allow employers to require union membership/
dues payment as an employment condition (H.R.500). S.370 Status: Referred to the Committee on Hedlth,
Education, Labor, and Pensions; and H.R.500 Status: Referred to the House Education and the Workforce
Committee (Subcommittee on Employer-Employee Relations). FCA Position: FCA opposes this legidlation.

Protecting America’'sWorkers Act (S.944/Kennedy [D-MA] and H.R.2004/Owens [D-NY])—would
amend the Occupational Safety and Health (OSH) Act of 1970 to expand coverage to increase protections for
whistleblowers and increased penalties for certain violators. S.944 Status Referred to the Committee on
Health, Education, Labor, and Pensions and H.R.2004 Status: Referred to the Committee on Education and
the Workforce (Subcommittee on Workforce Protections). ECA Position: FCA supportsthis legislation.

The Truth in Employment Act of 2005 (S.983/DeMint [R-SC] and H.R.1816/King [R-1A])—would relieve
employers of any legal obligation to hire paid union organizers, called salts. S.983 Status: Referred to the
Senate Committee on Health, Education, Labor, and Pensions and H.R.1816 Status: Referred to the House
Education and the Workforce Committee (Subcommittee on Employer-Employee Relations). ECA Position:
FCA opposes this legidation.

SAFETY

OSH Independent Review of OSHA Citations Act (H.R.741/Norwood [R-GA])—would clarify that the
Occupational Safety and Health Review Commission (OSHRC) is an independent entity that is given deference
by courts reviewing OSHA issues. Status: Passedinthe House. ECA Position: FCA supports legidation that
provides economic relief to small businesses when dealing with actions taken by OSHA under the Occupational
Safety and Health (OSH) Act of 1970.

OSH Review Commission Efficiency Act (H.R.740/Norwood [R-GA])—would increase the membership of
the OSHRC from three to five members to ensure that cases are reviewed in atimely fashion. Status: Passed
inthe House. ECA Pasition: FCA supports legislation that provides economic relief to small businesses when
dealing with actions taken by OSHA under the OSH Act of 1970.

OSH Small BusinessDay in Court Act (H.R.739/Norwood [R-GA])—would give the OSHRC additional
flexibility to make exceptions when asmall business misses the 15-day deadline for filing a response to OSHA
citations. Status Passed in the House and received in the Senate (Referred to Committee on Health, Labor,
Education, and Pensions). ECA Position: FCA supports legidation that provides economic relief to small
busi nesses when dealing with actions taken by OSHA under the OSH Act of 1970.

OSH Small Employer Accessto Justice Act (H.R.742/Norwood [R-GA])—would allow small employersto
be awarded attorneys’ fees and court costs when they contest OSHA citations and prevail in court. Status
Passed inthe House. FCA Position: FCA supportslegislation that provides economic relief to small

busi nesses when dealing with actions taken by OSHA under the OSH Act of 1970.

SMALL BUSINESS

Minority-Owned Venture Empower ment (MOVE) Act of 2005 (H.R.4474/Barrow [D-GA])—would
enhance the section 8(a) program of the Small Business Act by increasing the size of federal construction con-
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tracts for which participants will be eligible. The act would raise the dollar limit for 8(a) sole-source contracts
for minority businesses from $3M to $6M, and would increase the dollar limit on competitive contracts for
program participants from $5M to $10M. Status Referred to the House Small Business Committee. ECA
Position: FCA supportsthislegidation.

¢ Small Business Expensing Permanency Act of 2005 (H.R.1388/Her ger [R-CA])—would amend the Internal
Revenue Code of 1986 to make permanent the increase in expensing all owance ($100,000) of certain depreci -
able business assets enacted by the Jobs and Growth Tax Relief Reconciliation Act of 2003 and extended by the
American Jobs Creation Act of 2004. Status Referred to House Ways and Means Committee. FCA Position:
FCA supports legidlation that is favorable to our contractors' business operations.

TAXES

e Leasehold Improvement Depreciation (S.621/Conrad [D-NC])}—would amend the Internal Revenue Code of
1986 to permanently extend the 15-year recovery period to depreciate certain leasehold improvements. Status
Referred to the Committee on Finance. ECA Pasition: FCA supportslegislation that is favorable to our
contractors’ business operations.

e Permanent Estate Tax Repeal Act (S.420/Kyl [R-AZ]; H.R.8 (Hulshof [R-M O]; H.R.64 (Cox [R-CA]; and
H.R.183 (Pitts [R-PA])—would permanently repea the estatetax. A 2001 law phases out the tax in 2010, but
if Congress does not act by then, the levy would return. S.420 Status: Referred to the Senate Finance Comm-
ittee; H.R.8 Status. Passed in the House, received in the Senate, and placed on the Senate Legid ative Caendar
#84; cloture on the motion to proceed not invoked in the Senate. H.R.64 Status. Referred to House Ways and
Means Committeg and H.R.183 Status: Referred to the House Ways and Means Committee. FCA Position:
FCA favors permanent estate tax repeal.

TORT REFORM

e Equal Accessto Justice Reform Act (EAJA) of 2005 (S.2017/Feingold [D-WI] and Snowe[R-ME] and
H.R.435/Manzullo [R-IL] and Blumenauer [D-OR])—would remove current barriers against recovering
attorney fees/costs when small businesses prevail in cases against the federal government. If enacted, it would
help to level the playing field between small business employers and federal agencies. Simply stated, the
federal government has enormous taxpayer-funded resources to prosecute employers. The practical result is
that small entities, far “outgunned” by the agencies, are under unfair and intense pressure to settle cases,
regardless of the merits, simply to end financially crushing litigation. These bills would raise the threshold for
aqualifying small business from $7M net worth to $10M, remove EAJA’ s $125 per hour cap on legal fees,
allow quaifying parties who settle out of court to recover legal fees, and require most agencies who lose
lawsuits to pay the legal fees out of their own budgets. These common sense and long overdue changes to the
laws regarding attorney fee recovery will provide some relief to small business owners, so that if they
successfully defend themselves, they can at least recoup their expenses. S.2017 Status 11/16/05—Referred to
the Judiciary Committee and H.R.435 Status 2/1/05—Referred to the House Judiciary/Small Business
Committees. ECA Position: FCA supports legislation that helps small businesses.

e Lawsuit Abuse Reduction Act of 2005 (H.R.420/Smith [R-TX]—would amend Rule 11 of the Federal Rules
of Civil Procedure to improve attorney accountability. This bill aims to reduce frivolous lawsuits/forum shopp-
ing of injury claims by imposing sanctions on attorneys filing lawsuits that do not meet case qualifications.
Status: Passed in the House, received in the Senate, and referred to the Judiciary Committee. ECA Position:
FCA supports legidation that is favorable to tort reform invol ving contractor liability insurance claims.
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