
On April 1, 2009, local unions were notified of significant 
changes to the International Union of Painters and Allied 
Trades Industry Pension Fund. The changes include increases 
in contribution rates, and in some respects, reduced pension 
benefits. Even in good economic times, such changes raise 
concerns because of the challenges they pose during contract 
negotiations. In the current uncertain economic climate, 
those concerns are magnified. 

Why the Changes Were Made
In 2006, Congress enacted a law known as the Pension Pro-
tection Act, in response to mounting concerns over the fi-
nancial stability of defined benefit pension plans. The PPA is 
a comprehensive law that requires the trustees of any pension 
plan to make an annual assessment of the financial health of 
the plan, and to take concrete steps to restore the finances of 
any plan that is underfunded. In addition, the law provides 
for much greater transparency of pension fund operations, 
so that contributing employers, and participants, will have a 
more accurate picture of the plan’s finances.

For multiemployer defined benefit plans such as the IUPAT 
plan, the PPA categorizes plans into four categories. So-called 
“green zone” plans are in good financial shape, and are not 
required to take any corrective action. Plans that are either 

categorized as “endangered” (yellow zone), “seriously endan-
gered” (orange zone), or “critical” (red zone) are required to 
take steps to improve their funding to a specific level, gener-
ally within a 10 to 15 year period. In 2008, the national pen-
sion fund was classified as being in the green zone, meaning 
that there was no requirement to improve the plan’s funding 
status. Unfortunately, due to the catastrophic events on Wall 
Street in latter 2008, the plan slipped into an “endangered”, or 
yellow zone status, and it was that development that prompt-
ed the changes. 

The Road Map Provided for  
Trustees by the PPA
Under the law, the trustees of an endangered pension fund 
are obligated to develop a “Funding Improvement Plan” 
within 330 days of the beginning of the plan year. That Fund-
ing Improvement Plan must consist of two separate and dis-
tinct components: A “default” schedule, and an “alternative” 
schedule. Under the PPA, each of those schedules must be 
able to eliminate one-third of the funding deficiency of the 
plan over a ten year period. Congress recently adopted leg-
islation permitting that period to be extended for an addi-
tional three years (this is a one time election that can only 
be made in 2009 for calendar year plans). In the case of the 
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national pension fund (which made this election), this means 
that during a thirteen year period beginning in 2012, the plan 
must move from its current funding level of 72.1 percent, to 
82 percent. 

Formulating the schedules – The Balance 
Between Benefits and Costs
Under the PPA, the trustees are required to formulate a de-
fault schedule that reduces the future accrual of pension ben-
efits on contributions to the extent necessary to restore the 
financial health of the fund, with no contribution increase. If 
reducing the level of future benefit accrual to zero will not ac-
complish that goal within thirteen years, then, and only then, 
may the default schedule also require an increase in contribu-
tions. 

Under the default schedule adopted by the trustees, future 
benefit accruals were reduced to zero, and, effective January 1, 
2012, an increase of 15 percent was imposed upon the contri-
bution rate that was in effect on March 1, 2009. In addition, 
employees in those areas that adopt the default schedule will 
no longer be eligible for disability or early retirement subsi-
dies, or death benefits. 

As you can see, the default schedule favors the minimization 
of cost increases over the preservation of benefits. The default 
schedule imposes the minimum contribution increase neces-
sary to restore the health of the fund, but at a significant cost 
to participants, in terms of reducing future benefit accrual 
and other benefits. 

The PPA also required that the trustees develop an “alter-
native” schedule. Under that schedule, the trustees must es-
sentially maintain existing accrual rates and benefits, while 
accomplishing the required improvement in funding levels 
through contribution increases. 

Under the alternative schedule, effective January 1, 2012, the 
contribution rate that was in effect on March 1, 2009 will be 
increased by 35 percent. In exchange for that increase, effec-
tive January 1, 2012, employees will continue to accrue pen-
sion benefits at the rate of five-tenths of one percent of most 
contributions, and at the rate of one percent for the increased 
contributions that were made after January 1, 2006. In addi-
tion, employees will remain eligible for disability and retire-
ment subsidies, as well as death benefits. 

Clearly, the alternative schedule favored the interest of pre-
serving benefits over containing costs. Employees will not 
lose all future benefit accrual, but the financial health of the 

fund will be improved through very significant contribution 
increases.

Who Decides What schedule  
Goes into Effect?
Although Congress required that the trustees develop two 
separate and distinct schedules of benefits and contributions, 
it left the actual selection of one of those schedules entirely to 
the collective bargaining process. 

That means that local areas must address the issue of which 
schedule to adopt in future collective bargaining negotiations. 
During those negotiations, the ultimate issue will be one of 
balancing between the competing interests of preservation of 
existing pension benefits, versus the cost of those benefits. 

Employees will obviously be concerned about potential ben-
efit reductions under the default plan. Under that plan, they 
literally will earn no additional pension benefit for contribu-
tions made after January 1, 2012. In contrast, while contrac-
tors may be sympathetic to the objective of maintaining ex-
isting pension benefits, they will undoubtedly be concerned 
about the implications of a 35 percent increase in contribu-
tions. In some areas, a 35 percent increase will result in an 
increase to hourly pension contributions of $2.00 an hour, 
simply to maintain the current level of benefits. 

When Do These Issues  
Need to be Addressed?
The Funding Improvement Plan adopted by the trustees pro-
vides that, if the parties wish to adopt the alternative sched-
ule, they must do so prior to January 1, 2012. Otherwise, the 
default schedule will automatically go into effect. 

The issue of which schedule will be adopted may be addressed 
in a number of ways:

n At Contract Expiration – If your labor agreement ex-
pires before January 1, 2012, pension benefits must be 
addressed during your next set of contract negotiations. 
During those negotiations, the parties must bargain over 
which schedule to adopt, as well as the issue of who will 
bear the cost associated with the contribution increases.

Obviously, the parties may not reach an agreement. The 
PPA provides that if the parties cannot reach an agree-
ment upon which schedule to adopt, the default schedule 
will automatically go into effect on the earlier of 180 days 
following contract expiration, or, certification of impasse 
by the Secretary of Labor. Also note that in any event, the 
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trustees have determined that if the alternative schedule 
has not been adopted by January 1 of 2012, the default 
schedule will be imposed.

n During a Wage/Fringe Reopener – If your agreement does 
not expire prior to January of 2012, but it includes a wage/
fringe reopener, either party is free to make a proposal as 
to which schedule to adopt during negotiations under the 
reopener.

n Allocation Out of the Existing Wage/Fringe Package – In 
the construction industry, it is extremely common for the 
parties to reach an agreement on an overall increase to the 
wage/fringe package, with the union retaining the right to 
allocate that package to wages and fringes. If your local 
union has been given the authority to allocate the pack-
age on the anniversary date of your agreement, the local 
union could unilaterally allocate a sufficient amount to 
adopt whatever schedule it desires. For example, the union 
could allocate the amount needed to cover the 35 per-
cent contribution increase associated with the alternative 
schedule. The alternative schedule would then be adopted 
for that local area, without any bargaining over the issue.

n Mutual Agreement to Amend the Existing Collective 
Bargaining Agreement – Under the National Labor Rela-
tions Act, the parties are always free to modify their exist-
ing contract upon mutual consent. They do not need to 
“reopen” the agreement to accomplish such a modifica-
tion. Rather, they may voluntarily discuss which schedule 
would be appropriate for adoption in their area at any 
time, and if agreement is reached on that issue, the collec-
tive bargaining agreement may then be modified to reflect 
their agreement. In fact, the trustees developed an incen-
tive for the parties to consider the issue during the term 
of an existing contract. Participants will accrue benefits at 
a two percent rate on the thirty-five percent contribution 

increase received until January 1, 2012. 

In approaching negotiations, the parties must also understand 

that legally, the options of eliminating the pension fund, 

reducing contributions, or excluding newly hired employees 

are not permissible under the PPA.

Contractors should Consider specific 
Contract language Addressing the Issue 
of Pension Contributions
You should consider incorporating contract language that 
specifically addresses the issue of pension contributions dur-

ing your next round of negotiations.

If your area presently contributes to the national pension 
fund, and, for example, you reach an agreement to adopt the 
alternative schedule effective December 1, 2011, the contract 
should have specific language to that affect, specifying the 
appropriate contribution rate. If instead, you reach agree-
ment with the union that the additional cost of adopting the 
alternative schedule will be handled through the allocation 
process, it is imperative to have contract language specifically 
stating that on December 1, 2011, the amount of any increase 
needed to adopt the schedule will be allocated out of the 
overall package. 

Leaving the increased contribution that will be required on 
December 1st up to the allocation process, and relying upon 
a verbal understanding or practice that the contributions will 
be allocated from the package, can be hazardous. By agreeing 
to incorporate the alternative schedule, the contractors will 
become legally responsible to contribute at the higher rate. 
If the union membership later refuses to approve the neces-
sary allocation to pay the increase required by that schedule, 
and there is no contract language addressing the issue, the 
contractors may end up obligated to pay substantially higher 
pension contributions than they contemplated. 

Furthermore, there is always the possibility that the trustees 
may conclude, over the term of the Funding Improvement 
Plan, that additional contributions are required. Contrac-
tors can protect themselves from the financial impact of such 
increases by negotiating a specified contribution rate, along 
with the following language:

“If, during the term of this agreement, any increase to 
the contribution rate specified in ________________ 
is required under a schedule adopted to comply with the 
Pension Protection Act, or, any surcharge or excise tax 
is imposed upon such contributions, or, the trustees re-
quire any increase to such contribution rates, the wage 
rate specified in _____________ shall immediately be 
reduced by an equivalent amount.”

What if our Area “steps Up” and Adopts 
the Alternative schedule, and others Do 
Not?
Often times, people mistakenly assume that the adoption 

of the most “fiscally responsible” schedule will somehow be 

more beneficial to the pension plan. Generally, that is not 

the case. Under the Pension Protection Act, the alternative 
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schedule, as well as the default schedule, must each be able 

to accomplish the necessary improvement to the plan’s 

financial status in the specified timeframe. In formulating the 

schedules, the trustees and plan actuaries must consider the 

fact that some areas may adopt the alternative schedule, and 

others the default. Each schedule must be capable of attaining 

the necessary improvement within the specified timeframe. 

The primary difference will be whether most of the existing 

benefits will be preserved in any given area, and how the costs 

associated with preserving those benefits is allocated.

Where Will We Be in the Future?
Current economic conditions, coupled with this unexpected 

news from the national pension fund, no doubt has many 

contributing employers concerned over the future health of 

the pension plan. 

However, those concerns need to be put into perspective. The 
national pension fund is in substantially better shape than 

many similar plans in the construction industry. Under the 
PPA, the trustees and the actuaries must make an annual as-
sessment of the plan’s success in meeting certain benchmarks 
established under its Funding Improvement Plan. That an-
nual evaluation is coupled with the requirement to provide 
periodic notices to contributing employers, and participants, 
of the financial status of the fund. Furthermore, except in 
very limited circumstances, the trustees are prohibited from 
increasing pension benefits during the period of time that a 
Funding Improvement Plan is in effect. All of these require-
ments work to significantly enhance the stability of such a 

plan.

Although these are uncertain times, contributing employers 

and participants can take comfort in the fact that the national 

pension fund, like all pension funds, is subject to very strict 

financial standards, and that the Funding Improvement Plan 

is based upon a professional actuary’s very best assessment of 

the plan’s future funding levels.
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