
COLLECTIVE BARGAININGCOLLECTIVE BARGAINING
DURING CHALLENGINGDURING CHALLENGINGDURING CHALLENGINGDURING CHALLENGING

ECONOMIC TIMESECONOMIC TIMES



WHAT RULES APPLYWHAT RULES APPLY??



DIFFERENT BARGAININGDIFFERENT BARGAINING
RELATIONSHIPS UNDER THE LAWRELATIONSHIPS UNDER THE LAW

Section 8(f) “Prehire” Relationship

versus

Section 9(a) “Traditional” Relationship



SECTION 8(f) RELATIONSHIPSSECTION 8(f) RELATIONSHIPS

 Available only if the employer is in theAvailable only if the employer is in the
construction industry.construction industry.

The Union has not been certified by theThe Union has not been certified by the The Union has not been certified by theThe Union has not been certified by the
National Labor Relations Board.National Labor Relations Board.

 The contractor has not voluntarily grantedThe contractor has not voluntarily granted
the Union majority recognition.the Union majority recognition.



RECOGNITION LANGUAGERECOGNITION LANGUAGE

The contractor acknowledges that the Union has
requested recognition as the representative of it’s
employees under Section 9(a) of the National Labor
Relations Act, and the contractor has granted suchRelations Act, and the contractor has granted such
recognition based upon the Union’s offer of proof
that it has the support and authorization of a majority
of employees to act as their exclusive collective
bargaining representative.



WHAT ISWHAT IS NOTNOT SECTION 9(a)SECTION 9(a)
RECOGNITION LANGUAGERECOGNITION LANGUAGE

“The employer hereby recognizes the union as“The employer hereby recognizes the union as
the exclusive representative of the employeesthe exclusive representative of the employeesthe exclusive representative of the employeesthe exclusive representative of the employees
in the classifications covered by thisin the classifications covered by this
agreement.”agreement.”



CHARACTERISTICSCHARACTERISTICS
OF AN 8(f) RELATIONSHIPOF AN 8(f) RELATIONSHIP

 The contract is enforceable during its termThe contract is enforceable during its term
through an unfair labor practice proceeding.through an unfair labor practice proceeding.

 Upon expiration, neither party is legallyUpon expiration, neither party is legally
obligated to negotiate a new agreement.obligated to negotiate a new agreement.

 Traditional rules regarding the conduct ofTraditional rules regarding the conduct of
bargaining are inapplicable during negotiationsbargaining are inapplicable during negotiations
for a new agreement.for a new agreement.



SECTION 9(a) RELATIONSHIPSSECTION 9(a) RELATIONSHIPS

 The union has been certified as representativeThe union has been certified as representative
by the National Labor Relations Boardby the National Labor Relations Board

oror
 There has been sufficient proof of majorityThere has been sufficient proof of majority There has been sufficient proof of majorityThere has been sufficient proof of majority

status, coupled with an agreement to grantstatus, coupled with an agreement to grant
recognitionrecognition

oror
 The employer is not in the constructionThe employer is not in the construction

industry.industry.



DISTINCTIONS FROMDISTINCTIONS FROM
A SECTION 8(f) RELATIONSHIPA SECTION 8(f) RELATIONSHIP

 At expiration, each party has an enforceableAt expiration, each party has an enforceable
obligation to bargain toward a new agreement.obligation to bargain toward a new agreement.

 Each party is obligated to bargain in good faith.Each party is obligated to bargain in good faith.

 The notice obligations of Section 8(d) apply.The notice obligations of Section 8(d) apply.
 60 day reopening of agreement.60 day reopening of agreement.
 Notice to FMCS and state mediation agencies.Notice to FMCS and state mediation agencies.



CONSENSUSCONSENSUS

 Overall, construction activity will declineOverall, construction activity will decline
significantlysignificantly

 Some local markets will decline dramaticallySome local markets will decline dramatically Some local markets will decline dramaticallySome local markets will decline dramatically

 Some niche markets will remain strongSome niche markets will remain strong

 Cost will be the most importantCost will be the most important –– oror
determinativedeterminative –– factorfactor



WHY WE LACK LEVERAGEWHY WE LACK LEVERAGE

 Completion deadlinesCompletion deadlines

 Patterns established by other craft negotiationsPatterns established by other craft negotiations

 Contracts negotiated outside of the multiContracts negotiated outside of the multi--employeremployer Contracts negotiated outside of the multiContracts negotiated outside of the multi--employeremployer
unitunit

 Union leverage from large projects, PLA’sUnion leverage from large projects, PLA’s

 Ability of union to strike selectivelyAbility of union to strike selectively

 Lack of cohesion in multiLack of cohesion in multi--employer groupemployer group



RESULTRESULT

 Significant cost disparity with nonSignificant cost disparity with non--
union competitionunion competitionunion competitionunion competition

 Continued decline in market shareContinued decline in market share



OUR RESPONSEOUR RESPONSE

 Attempts to alter the bargaining processAttempts to alter the bargaining process

 Information regarding market declineInformation regarding market decline
▪▪ Dodge reportsDodge reports

Yellow page listingsYellow page listings▪▪ Yellow page listingsYellow page listings

▪▪ Building permitsBuilding permits

▪▪ Fringe fund reportsFringe fund reports

▪▪ Prevailing wage informationPrevailing wage information

▪▪ Union density informationUnion density information

 Attempts to market qualityAttempts to market quality



POTENTIALPOTENTIAL
LOCAL UNION RESPONSESLOCAL UNION RESPONSES

 Minimization of dataMinimization of data

 “Race to the bottom” arguments“Race to the bottom” arguments

De facto market abandonmentDe facto market abandonment De facto market abandonmentDe facto market abandonment

 Assurances of organizingAssurances of organizing

 Reliance upon “full employment” in decliningReliance upon “full employment” in declining
localslocals

 Reliance on the stimulus packageReliance on the stimulus package



DEVELOP REALISTIC GOALSDEVELOP REALISTIC GOALS

 Accurate assessment of employment levelsAccurate assessment of employment levels

 Impact of other craft settlements, past andImpact of other craft settlements, past and
futurefuturefuturefuture

 Impact of completion deadlinesImpact of completion deadlines

 Impact of PLA’sImpact of PLA’s

 Unity of GroupUnity of Group



APPROACHAPPROACH

 Attempt to take initiative at first meetingAttempt to take initiative at first meeting

 Maintain momentumMaintain momentum

 Effective summarization of market shareEffective summarization of market share Effective summarization of market shareEffective summarization of market share

 Allocate roles within Bargaining CommitteeAllocate roles within Bargaining Committee
carefullycarefully

 Plan events for each meetingPlan events for each meeting

 Deal effectively with data relied upon by unionDeal effectively with data relied upon by union



POTENTIAL BARGAININGPOTENTIAL BARGAINING
OBJECTIVES AND STRATEGYOBJECTIVES AND STRATEGY

 Rollover of current agreementRollover of current agreement

 RatiosRatios

 Shorter duration contractsShorter duration contracts

 Targeted market recovery agreementsTargeted market recovery agreements

 Consider implications of EFCAConsider implications of EFCA

 Effective, unified, lawful communicationsEffective, unified, lawful communications
of positionof position



THE IMPACT OF THETHE IMPACT OF THE
PENSION PROTECTION ACTPENSION PROTECTION ACT

ONONONON
COLLECTIVE BARGAININGCOLLECTIVE BARGAINING



OVERVIEW OF THEOVERVIEW OF THE
PENSION PROTECTION ACTPENSION PROTECTION ACT

 Most significant provisions becameMost significant provisions became
effective 1/1/2008.effective 1/1/2008.

The Act mandates improved funding ofThe Act mandates improved funding of The Act mandates improved funding ofThe Act mandates improved funding of
financially troubled plans.financially troubled plans.

 The ultimate determination of benefitThe ultimate determination of benefit
reductions, versus contribution increases,reductions, versus contribution increases,
is left to the bargaining process.is left to the bargaining process.



CLASSIFICATIONS OFCLASSIFICATIONS OF
PENSION PLANS UNDER THE PPAPENSION PLANS UNDER THE PPA

 ““Green ZoneGreen Zone”” –– Plans that are relatively healthyPlans that are relatively healthy

 ““Yellow ZoneYellow Zone”” –– Plans that fall into “Endangered” statusPlans that fall into “Endangered” status
Less than 80% fundedLess than 80% funded

oror
Projected funding deficiency within six yearsProjected funding deficiency within six years

(NOTE: The International Painters and Allied Trades Industry(NOTE: The International Painters and Allied Trades Industry
Pension Fund is 72.1% funded, and falls within this category)Pension Fund is 72.1% funded, and falls within this category)Pension Fund is 72.1% funded, and falls within this category)Pension Fund is 72.1% funded, and falls within this category)

 ““Orange ZoneOrange Zone”” –– Plans falling within “Seriously Endangered” statusPlans falling within “Seriously Endangered” status
Less than 80% fundedLess than 80% funded

andand
Projected funding deficiency within six yearsProjected funding deficiency within six years

 ““Red ZoneRed Zone”” –– Plans in “Critical” statusPlans in “Critical” status
Less than 65% fundedLess than 65% funded

withwith
Certain enumerated financial issuesCertain enumerated financial issues

 Note that under special legislation, a plan may make a one time election in 2009 to “freeze”Note that under special legislation, a plan may make a one time election in 2009 to “freeze”
the status of the plan for one yearthe status of the plan for one year



FINANCIAL TIMETABLESFINANCIAL TIMETABLES

 Critical PlansCritical Plans –– The rehabilitation plan must takeThe rehabilitation plan must take
the fund out of critical status within 10 years, or 13the fund out of critical status within 10 years, or 13
years if a special election is made.years if a special election is made.

Seriously Endangered PlansSeriously Endangered Plans –– Must attain a 1/5Must attain a 1/5 Seriously Endangered PlansSeriously Endangered Plans –– Must attain a 1/5Must attain a 1/5
improvement in funding status within 15 years, orimprovement in funding status within 15 years, or
18 years if the election is made.18 years if the election is made.

 Endangered PlansEndangered Plans –– Must attain a 1/3 improvementMust attain a 1/3 improvement
in funding status within 10 years, or 13 years if thein funding status within 10 years, or 13 years if the
election is made.election is made.



CALCULATION FORCALCULATION FOR
INTERNATIONAL PAINTERSINTERNATIONAL PAINTERS

AND ALLIED TRADESAND ALLIED TRADES
INDUSTRY PENSION FUNDINDUSTRY PENSION FUND

 Plan is currently 72.1% fundedPlan is currently 72.1% funded Plan is currently 72.1% fundedPlan is currently 72.1% funded

 PPA funding deficiencyPPA funding deficiency –– (100%(100% -- 72.1% = 27.9%)72.1% = 27.9%)

 OneOne--third of deficiency (9.3%) must be eliminatedthird of deficiency (9.3%) must be eliminated
within 10, or 13 yearswithin 10, or 13 years



BARGAINING OBLIGATIONBARGAINING OBLIGATION
REGARDING SCHEDULESREGARDING SCHEDULES

 Collective Bargaining AgreementsCollective Bargaining Agreements
expiring on, or after 1/1/2008expiring on, or after 1/1/2008expiring on, or after 1/1/2008expiring on, or after 1/1/2008

 Wage/Fringe Reopeners occurring on, orWage/Fringe Reopeners occurring on, or
after 1/1/2008after 1/1/2008



BARGAINING OVER SCHEDULESBARGAINING OVER SCHEDULES

 The bargaining is over default v. alternative(s)The bargaining is over default v. alternative(s)

 If no agreement is reached, default will go intoIf no agreement is reached, default will go into
effecteffecteffecteffect

 There is no “Bargaining” over the components ofThere is no “Bargaining” over the components of
the schedulethe schedule

 By law, either schedule must resolve the fundingBy law, either schedule must resolve the funding
deficiency within the allotted timedeficiency within the allotted time



SCHEDULESSCHEDULES

AlternativeAlternative::
 Accrual of benefits on hourly contributionAccrual of benefits on hourly contribution

reduced from 1% to .5%, effective January 1,reduced from 1% to .5%, effective January 1,
20102010

 Accrual of benefits for increased contributionsAccrual of benefits for increased contributions Accrual of benefits for increased contributionsAccrual of benefits for increased contributions
occurring after January 1, 2006 reduced fromoccurring after January 1, 2006 reduced from
2% to 1%2% to 1%

 A 35% increase to the contribution that was inA 35% increase to the contribution that was in
effect March 1, 2009, effective January 1, 2012effect March 1, 2009, effective January 1, 2012

 Employees continue to be eligible for disability,Employees continue to be eligible for disability,
early retirement subsidies, as well as deathearly retirement subsidies, as well as death
benefitsbenefits



SCHEDULESSCHEDULES

DefaultDefault::

 NoNo accrual of benefits on any contributionsaccrual of benefits on any contributions
made on or after January 1, 2012made on or after January 1, 2012made on or after January 1, 2012made on or after January 1, 2012

 Employees no longer eligible for disabilityEmployees no longer eligible for disability
or early retirement subsidies, or deathor early retirement subsidies, or death
benefitsbenefits



BARGAINING OVERBARGAINING OVER
SCHEDULE ADOPTIONSCHEDULE ADOPTION

 Existing CBA, No Wage/Fringe ReopenerExisting CBA, No Wage/Fringe Reopener ––
Must bargain at contract expirationMust bargain at contract expiration

 Existing CBA, with Wage/Fringe ReopenerExisting CBA, with Wage/Fringe Reopener –– Existing CBA, with Wage/Fringe ReopenerExisting CBA, with Wage/Fringe Reopener ––
Must bargain over pension benefits upon requestMust bargain over pension benefits upon request
of either partyof either party

 Adoption by AllocationAdoption by Allocation –– If union hasIf union has
unrestricted right of allocation, union couldunrestricted right of allocation, union could
unilaterally adopt schedule through allocationunilaterally adopt schedule through allocation
processprocess



RESTRICTIONS ON THERESTRICTIONS ON THE
BARGAINING PROCESSBARGAINING PROCESS

 The contribution rate may not be reduced belowThe contribution rate may not be reduced below
what was in effect March 1, 2009what was in effect March 1, 2009

 Newly hired employees may not be excludedNewly hired employees may not be excluded
from contributionsfrom contributions

 There can be no “moratorium” on contributionsThere can be no “moratorium” on contributions



APPROACHINGAPPROACHING
CONTRACT NEGOTIATIONSCONTRACT NEGOTIATIONS

 Potential for future contributionPotential for future contribution
increasesincreasesincreasesincreases

 Specified contribution amount versusSpecified contribution amount versus
allocation from packageallocation from package



WITHDRAWAL LIABILITYWITHDRAWAL LIABILITY
FROM UNDERFUNDEDFROM UNDERFUNDED

PENSION PLANSPENSION PLANS



WITHDRAWAL LIABILITYWITHDRAWAL LIABILITY

 Product of the Multiemployer Pension PlanProduct of the Multiemployer Pension Plan
Amendments Act of 1980Amendments Act of 1980

 Basic principleBasic principle –– if employer ceases toif employer ceases to
contribute to an underfunded multiemployercontribute to an underfunded multiemployer
pension plan, it must pay its share ofpension plan, it must pay its share of
unfunded liabilityunfunded liability



TYPES OF WITHDRAWALTYPES OF WITHDRAWAL

CompleteComplete

 Employer permanently ceases to have an obligation toEmployer permanently ceases to have an obligation to
contributecontribute
ExamplesExamples –– Employees decertifyEmployees decertifyExamplesExamples –– Employees decertifyEmployees decertify

–– Pension contribution negotiated outPension contribution negotiated out
of contractof contract

–– Employer sells contributing entityEmployer sells contributing entity

 Employer permanently ceases all covered operationsEmployer permanently ceases all covered operations
under planunder plan
ExamplesExamples –– Shut down of only facilityShut down of only facility

–– Employer goes out of business entirelyEmployer goes out of business entirely



 PartialPartial

 A 70% decline in contribution base unitsA 70% decline in contribution base units

 Employer ceases to have obligation to contributeEmployer ceases to have obligation to contribute
under at least one, but fewer than all, CBA’s requiringunder at least one, but fewer than all, CBA’s requiring
a contributiona contribution

andand
continues to perform same workcontinues to perform same workcontinues to perform same workcontinues to perform same work

 Employer ceases to have obligation to contribute withEmployer ceases to have obligation to contribute with
respect to at least one, but fewer than all of its facilitiesrespect to at least one, but fewer than all of its facilities

andand
continues to perform same work at facilitycontinues to perform same work at facility

ExamplesExamples –– Employer downsizesEmployer downsizes
–– Employer shuts down one facility andEmployer shuts down one facility and

transfers to anothertransfers to another



CONSTRUCTION INDUSTRY RULECONSTRUCTION INDUSTRY RULE
 Application of the general rule would result in withdrawalApplication of the general rule would result in withdrawal

liability in unintended circumstancesliability in unintended circumstances

 Exception to general rule for “work performed” in theException to general rule for “work performed” in the
building and construction industrybuilding and construction industry

Exception applies ifException applies if Exception applies ifException applies if

(1)(1) “Substantially” all of employer’s employees“Substantially” all of employer’s employees
perform work in building and constructionperform work in building and construction
industry, andindustry, and

(2)(2) The plan primarily applies to employees in theThe plan primarily applies to employees in the
building and construction industry, orbuilding and construction industry, or

(3)(3) The plan is amended to provide that the exceptionThe plan is amended to provide that the exception
applies to such employeesapplies to such employees



CONSTRUCTION INDUSTRY RULESCONSTRUCTION INDUSTRY RULES

1)1) A withdrawal occurs if:A withdrawal occurs if:

 The employer ceases to have an obligationThe employer ceases to have an obligation
to contribute, andto contribute, andto contribute, andto contribute, and

 The employer continues to work in theThe employer continues to work in the
jurisdiction covered by the CBA, orjurisdiction covered by the CBA, or

 Resumes such work within five years, butResumes such work within five years, but
does not renew the obligation to contributedoes not renew the obligation to contribute



2)2) A partial withdrawal occurs if:A partial withdrawal occurs if:

 The employer’s obligation to contribute is for noThe employer’s obligation to contribute is for no
more than an “insubstantial portion” of its workmore than an “insubstantial portion” of its workmore than an “insubstantial portion” of its workmore than an “insubstantial portion” of its work
in the jurisdiction of the CBAin the jurisdiction of the CBA



PRESERVATION OF THEPRESERVATION OF THE
MULTIMULTI--EMPLOYEREMPLOYERMULTIMULTI--EMPLOYEREMPLOYER
BARGAINING UNITBARGAINING UNIT



PRESERVINGPRESERVING
GROUP COHESIONGROUP COHESION

 Negotiate appropriate contract languageNegotiate appropriate contract language

 Revise provisions of association bylawsRevise provisions of association bylaws Revise provisions of association bylawsRevise provisions of association bylaws

 Revise provisions of bargainingRevise provisions of bargaining
authorizationauthorization



KEY PROVISIONS IN BYLAWSKEY PROVISIONS IN BYLAWS
AND AUTHORIZATIONAND AUTHORIZATION

 Designation of exclusive authorityDesignation of exclusive authority

 Prohibition and all individual bargainingProhibition and all individual bargaining —— Prohibition and all individual bargainingProhibition and all individual bargaining ——
including interim agreementsincluding interim agreements

 Prohibit withdrawal of authority near andProhibit withdrawal of authority near and
during negotiationsduring negotiations



KEY PROVISIONS IN BYLAWSKEY PROVISIONS IN BYLAWS
AND AUTHORIZATIONAND AUTHORIZATION

 Obligate contractor to abide by groupObligate contractor to abide by group
decisionsdecisions

 Provide for injunctive relief for violationsProvide for injunctive relief for violations

 Liquidated damages?Liquidated damages?

 Violation determined by associationViolation determined by association



RESPONSE TO LAWFULRESPONSE TO LAWFUL
ECONOMIC STRIKEECONOMIC STRIKE

 Replacement employeesReplacement employees

 Subcontracting of workSubcontracting of work



RESPONSE TORESPONSE TO
SELECTIVE STRIKESSELECTIVE STRIKES

 LockoutLockout

Resignation of contractor committeeResignation of contractor committee Resignation of contractor committeeResignation of contractor committee



INDIVIDUAL NEGOTIATIONSINDIVIDUAL NEGOTIATIONS

Individual AgreementIndividual Agreement

v.v.v.v.

Interim AgreementInterim Agreement



UNLAWFUL STRIKESUNLAWFUL STRIKES

 Damage action underDamage action under §§301301

GrievanceGrievance GrievanceGrievance

 Injunctive relief if dispute is over arbitrableInjunctive relief if dispute is over arbitrable
mattermatter


